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Abstract. An investigation of cases associated with dereliction of professional duties by medical workers becomes a complex task for the investigators due to specific features of medical practice and specific difficulties in proving the merits of a case in criminal proceedings. Legal assessment of "medical cases" (events of a criminal offense, evidence of the defendant's guilt, and the type and extent of damage caused to the victim, determination of other merits of the case) is one of the most difficult issues in the theory of medical law, as well as in practical litigation. Legal assessment of "medical cases" is impossible without special knowledge in the field of forensic medicine. As an expert conclusion is one of the main sources of case evidence, investigators shall properly state the questions to the forensic medical examination in cases of alleged medical malpractice, as far as objectivity, validity and conclusiveness of the expert findings directly depends on the quality of the investigator's questions, the clarity of their wording and the compliance with the expert’s special knowledge. 
In the light of the given facts, the article presents a study of all the alleged medical malpractice cases (231) between 2007-2016, handled both in Ternopil Regional Bureau of Forensic Medical Examination and Zhytomyr Regional Bureau of Forensic Medical Examination. The objective of the research is the analysis of the questions that investigators put to forensic medical examination in cases of dereliction of duty by medical workers in order to determine those questions for compliance with the possibilities of the modern forensic examination and needs of justice. Generally, there were analyzed 2185 questions that had been asked by investigators to clarify the specific circumstances of a medical incident to be proven. The analysis of these questions showed that the investigators, under the inquiry of criminal proceedings, were asking the questions needed to determine almost all elements of a crime. In particular, there have been established the applicable standards of medical care for revealing signs of violence to life and human health (object of the crime); for determination of medical practitioners’ wilful negligence as well as legal appraisal of adverse consequences and causal relationship between the damage claimed by the patient and improper medical care (objective side of the crime); for establishing the obligation of foreseeing or the possibility of such foresight by a medical worker of adverse consequences of their actions or inactions (subjective side of the crime); for determination of compliance or non-compliance of the professional qualification of a medical practitioners and the level of their education with the requirements of a person performing a certain type of professional activity (subject of the crime).
The given analysis showed that during pre-trial investigation of criminal cases with a special subject (a medical worker), the possibilities of the forensic medical examination are insufficiently used by investigators, since the stated questions do not in full measure refer to all the required constituent elements of the offence. All in all, the question to the subjective side of the crime contained only 20.3% of the studied regulations, and questions, relating to the subject of the offence, were not asked in any of the cases. The key questions, that required an expert solution, related to the clarification of any characteristics, first of all, the objective aspect of crime (95,7% of the studied regulations) or the object of the crime (54.1% of the cases). Under these circumstances, legal appraisal of alleged medical malpractice becomes much more complicated in modern Ukraine. 
According to the undertaken study the authors found a number of significant drawbacks regarding the content, appropriateness, or correctness of the wording in the questions of investigators. Such incorrect questions were found in 211 cases (91.3 % of the total amount). The detailed analysis of identified drawbacks allowed to determine the following types of incorrect questions asked by investigators that are often found in the judicial proceedings in modern Ukraine: 1. The repeated questions; 2. The legally incorrect or provocative questions; 3. The questions that did not relate to the forensic medical examination; 4. Complex in structure or content questions; 5. The inappropriate questions; 6. The questions of abstract possibilities. The repeated questions (65.4% of the "medical cases") are similar in their content questions, which were separately put for several times, and were aimed at clarifying the same circumstance of a medical character. In separate regulations, the repeated questions were found three or more times. Legally incorrect questions are worded wrongly from the point of view of legal doctrine, or which were provocative in content or caused the possibility of wrong assessment of the health workers’ actions. The questions with the given drawback were found in 42.4% of the written requirements of preliminary investigation bodies. The questions that did not relate to the forensic medical examination are such of legal qualification of certain actions of a medical practitioner, their legitimacy or the questions of guilt or responsibility of specific doctors, or questions of the veracity of the testimony during the interrogation or questions about the falsification of evidence, their possible substitution, etc., (identified in 38.5% of the studied regulations). Percentage of resolutions, followed by questions that are difficult in their wording, i.e. bulky and grammatically complex ones, related to multiple elements of the offense at the same time, overloaded with unnecessary and confusing details etc., was 33.3 % among the studied papers. The inappropriate questions were found in 13.4% of cases. The answers to inappropriate questions are irrelevant for a proper assessment of an action or inaction of a health care worker as they are general or require studying of voluminous and unnecessary medical documentation, or these are the questions that contain the expected answer in their wording. The questions of abstract possibilities are questions of "possibility as a whole" or "impossibility as a whole" which does not exist, because there is only the possibility of certain actions under certain specific conditions or similar specific impossibility. Resolutions, containing the given drawback, were 6.5% of total amount of cases. Most of the resolutions of the investigators on the appointment of forensic medical examination in cases of improper medical care contained mistakes in the wording of the questions. They were usually characterized by more than one type of drawbacks simultaneously. The percentage of investigators’ resolutions with multiple drawbacks, happened simultaneously, was 88.6% among all resolutions. The investigators, who make the decision on the appointment of forensic medical examination in alleged medical malpractice cases, make not single, but numerous and varied mistakes in the wording of questions, and it becomes systemic.
This indicates certain problems in the training of law enforcement agencies employees, who carry out pre-trial investigation. In "medical cases", it does not always contribute to the objectivity and quality of forensic expert conclusions; therefore, it does not adequately ensure the security and protection of civil rights in the sphere of public health. Taken into account the peculiarities of medical activities, the investigators shall determine the questions for forensic medical examination not by means of a mechanical compilation from a manual, but they should be scientifically proven, due to specific circumstances of a case and in close collaboration with experts in the field of medical care, i.e. forensic medical experts.
The undertaken study allowed to draw up the following conclusions: 1) the preliminary investigation bodies insufficiently use the possibilities of forensic medical examination in the investigation of cases of dereliction of duty by health care workers; 2) for expert's conclusion, the investigators usually ask questions to clarify the characteristics of only the objective side of the crime and do not pay enough attention to the other compulsory elements of the offense, i.e. its object, subjective side and subject; 3) mostly every resolution of the investigators on the appointment of forensic medical examination in "medical cases" (more than 90 % of all such resolutions) contains various drawbacks in the content  and wording of the questions; 4) investigation of cases with a special subject, i.e. a medical practitioner, should be conducted by highly skilled investigators, who preferably have an additional specialization in the field of medical law and cooperate with forensic medical experts.

