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CnpaBeauBuii  JocTynm /0 MeAMYHOI JOMOMOTM HAJEKHOI SKOCTI K
OCHOBOIIOJIO’KHE TPaBO: aHAJI3 CHCTeMH OXOpPOoHH 310poB’ss Yechbkoi PecnmyOjikm Ta
3alJIaHOBaHUX pedopm

MeTo1o CTaTTi € KOMIUICKCHUN aHalli3 CUCTEMH 0XOpOHH 310poB’st Uecbkoi PecyOmniku
SK 3 TOYKH 30py ICTOPUYHHX €TamiB (OPMYBaHHS CKJIAJOBUX II€] CUCTEMH, TaK 1 3 TO3HIH
MOJJIMBUX MEPCNEKTUB peopMyBaHHS OCTaHHBOI. I[CTOPUYHO OCHOBHMMH NPUHIMIIAMHU
CHUCTEMHU OXOpOHHU 3710poB’s B Uechkii PecnyOmitti Oyiu piBHUN JOCTYI 10 MEAMYHOI JTOITOMOTH
Ta ii Oe3ommaTtHICTb. Y pe3yinpTari nporpecy B MenunuHi Yechkoi PecryOmiku nepkaBHa
cucTeMa OXOPOHH 3/I0pOB’sl KpaiHM 31TKHYNACS 3 YMCICHHUMH (DIHAHCOBUMH TPYIHOIIAMH, SKi
HacaMIIepe]] CTOCYBAJIMCS MMUTAHHS JOCTYITY KOXKHOTO TPOMaITHUHA IO MEIUYHOT JIOTIOMOTH.

XapakTepu3ylodn Cy4acHy CHUCTeMY OXOpoHH 370poB’st Yecpkoi PecmyOmiku, aBTOp
BiJ[3HAYAE, 1110 32 PETiOHATBLHUM IPUHIMIIOM ICHYIOTh YiTKi BIIMIHHOCTI B OpraHi3aiii 0XOpoHHU
3I0pOB’sl TPOMAsIH, 30KpeMa, IIOA0 IX JOCTyIy, Oe3leKkHu Ta SIKOCTI MEAMYHOI JOMOMOTH.
BuHukHeHHsT Takoi 0OCTaBUHU aBTOp MOB’A3y€ 3 BHUCOKMM piBHEM Kopymuii B KpaiHi. Y
HailOmmk4oMy MailOyTHbOMY, Ha JIyMKY aBTOpa, IOCTAHE HarajbHa MOTpeda y NPUHHATTI
BIJIMOBIJHUX pillleHb A 30epexeHHs e(EeKTUBHOI Jep)KaBHOI CUCTEMH OXOPOHHU 3/10pOB’s
Yecwkoi Pecrry0imiky, siki He moBHHHI OyTH cynoBumH. [IpaBuia ¢popMyBaHHS TaKUX MOJITHIHUX
pitieHs 00yMOBJIeHI MDKHAPOAHUMH BHMOTAaMHU Yy KOHTEKCTI €KOHOMIYHHMX 1 COLIaJIbHHUX MPaB
rpoMansH. Ypsija Mae MeBHI MDKHAPOJHI Ta KOHCTUTYIIiHI 3000B’s3aHHS y Wil LapuHi, sKi
NOBHHEH TMOBAXAaTH 1 CYBOpPO JOTPUMYBAaTHCh. 30Kpema, OcoOIMBa yBara NPUAUISETHCS
MOJIOKEHHIO CT. 3 €BporeichbKoi KOHBEHIIT OCHOBHUX IpaB Ta O1OMEIUIIUHM, sika 3000B’s3ye
Yecpky Pecny0Omniky rapantyBaTH rpoMajissHaM HalleXHE (YHKLIOHYBAaHHS CHUCTEMH OXOpPOHHU
3I0pOB’sl, B MeXaxX SKOi HaJaloThCsA IMOCIYTH BIANOBIAHO IO €KOHOMIYHHUX MOKJIMBOCTEH
JepkaBu Ta 6e3 Oyab-KMX O3HAaK JUMCKpUMIHALIl y iX goctynHocTi. [IpaBa rpomaasH y cdepi
OXOPOHHU 37I0pPOB’s aBTOP TPYIy€E y TaKUH cr1ociO: MpaBo HAa OXOPOHY 3/I0POB’Sl Ta PIBHUMA JOCTYI
JI0 OXOPOHH 370POB’sI; TIPABO HA TApPaHTIIO CTAHJAPTY SKOCTI; MPaBO HA 1HPOpPMAIIit0; TPaBO HA
3aXHCT 1 TOCTYII JI0 CYAY.

Kpim TOro, aBTOp 3BEpTa€ yBary Ha akTyajbHI MUTAHHS OIUIATHOCTI CepU OXOPOHU
3/10pOB’S, MUTAHHS CIPABEIJIMBOCTI PO3MOJULY BUTPAT MK PI3HMMM BEPCTBAMH HACEJICHHS 3
NO3MLIA TPaBOBOIO PpEryjlOBaHHSA, a TaKoX MPOBOAMTh Tapayeni 13 3aKOHOJABYMM
3a0e3nedeHHsIM 3a3HaueHoi npobiaematuku y CrnoBaibkiii PecryOumiri.

ABTOp HaroJouIye Ha NPOrPECUBHUX TEHIEHIIAX Y KpaiHax 3axigHoi €Bporu nepexony
CHUCTEMH OXOPOHH 3/I0pPOB’S BiJ MaTepHATICTCHKOI MOAEII JO MO, IO MiATPUMYE aBTOHOMIIO
Ta BIAMOBINANBHICTh TMAaIli€HTIB. BomHOuYac aBTOp KOHCTarye, MmO “O0IATH’ TeW TMpoIiec,
HANpUKIa, OUITXOM TPUHHATTS HOBHUX 3aKOHIB y Taly3i OXOPOHH 37I0POB’Sl, MOYKHA JIMIIE
YacTKOBO.

VY crarri HaBeineHO Ta OOIPYHTOBAaHO HM3KY 1€l aBTOopa 3 MPUBOAY HAIPsMIB
yJIOCKOHAJIEHHSI CHCTEMH OXOpOHU 370poB’st Yecbkoi PecnyOuiku, 110 HEBi €MHO OB s3aHi 3
€KOHOMIYHUMH Ta COL[IaJIbBHUMHU ITPaBaMu TPOMAJISH.

Omnppeii JocTan

ChnpaBesIMBBIH J0OCTYNl K MEIUIIMHCKOW NMOMOIIM HAIJIEKAIIEro KadecTBa KaK
OCHOBOIIOJIATAI0IIlee NMPAaBO: aHAJIM3 CUCTEeMbI 31paBooxpaHenuss Yemckoil PecmyOoauku u
3aIJIAHMPOBAHHBIX pedopm



OCHOBHOH LIENBIO CTaTbU SIBIISIETCA KOMIUIEKCHBIM aHAIU3 CHCTEMBI 3APaBOOXPAHCHUS
Yemickoir PecriyOnuku Kak ¢ TOUKHM 3pEHUS UCTOPUUYECKUX ITAoB (POPMUPOBAHUS COCTaBHBIX
OTOW CHUCTEMBI, TaK W C TO3UIMI BO3MOXHBIX NEPCIEKTUB pedOPMUPOBAHUS TTOCIECTHEH.
Hcropuyeck OCHOBHBIMHM HPUHIMIIAMU CHUCTEMbI 37paBooxpaHeHus Yemickoit PecmyOmmku
ObUIM paBHAsE JOCTYIMHOCTh M OECIUIATHOCTH MOJIyYEHHs] MEIUIIMHCKON momomu. B pesynbrare
nporpecca B MeauuuHe Yemickoil PeciyOnuku nmyGinyHas cucTeMa 31paBOOXPAHEHUs! CTPaHbI
CTOJIKHYJIaCh C MHOTOYHMCICHHBIMU (DMHAHCOBBIMU TPYIAHOCTSIMU, KOTOpBIE, B IIEPBYIO O4Yepe/b,
KacaJIKMCh BOIIPOCA JOCTYIMHOCTH Ka)KI0T0 IpaskJaHMHA K MEIULUHCKOM ITOMOIIY.

Xapakrepusys cuctemy 3apaBooxpaHeHus Yemickoi PecryOnuku B HacTosiiiee Bpems,
aBTOp OTMEYaeT, YTO II0 PETHMOHAJIBbHOMY IPHUHIMUIY CYLHIECTBYIOT YETKHE OTJIMYHS B
OpraHu3aliy 3/PaBOOXPAHEHUS TPaXKJaH, KacaloIIUecs WX JOCTYIHOCTH, O€30IacHOCTH U
KayecTBa MEJAULMHCKON rmomouIy. Takoe 00CTOATENBCTBO aBTOP CBA3BIBAET C BHICOKUM YPOBHEM
KOppyHniuu B cTpaHe. B OmmwkaiimeM OyaymieM, MO MHEHHIO aBTOpAa, BO3HHKHET OCTpas
HEOO0XO/MMOCTh B HPUHATHM COOTBETCTBYIOIIMX pEIHICHUH a1 coXpaHeHus 3(PQPEeKTUBHON
nyOoIM4yHON cuctembl 31paBooxpaHeHus Yemickoit PecnyOnMku, KOTOpble HE JOJDKHBI OBITh
cynebusiMu  (apOutpaxubsiMu). IlpaBuna ¢opMupoBaHHS TaKMX MOJUTHYECKHX pPEIICHUN
00yCJIOBIEHBI MEXyHaPOJAHBIMU TPEOOBAaHUSMH B KOHTEKCTE SKOHOMHUYECKUX M COLIMAIBbHBIX
npaB rpaxzaaH. [IpaBUTENBCTBO MMEET HEKOTOPBIE MEXAYHAPOJHBIE M KOHCTUTYLIMOHHBIE
00s13aTeNIbCTBA B 3TOHM 00J1aCTH, KOTOPBIE JOJDKHO YBaXaTh M CTPOro coOmonaTh. B wactHoCTH,
0co00e BHHMaHuE yJIensercs MoyiokeHuto cr. 3 EBpomelickoli KOHBEHIMH OCHOBHBIX IpaB U
OnoMequIMHbI, KoTopas oOs3biBaeT Yemnickyro PecnyOnuky rapantupoBaTh €€ rpakJaHam
(YHKLIIMOHUPOBAHUE TAKOH CHUCTEMBI 3/IpaBOOXPAHEHUS, IPH KOTOPOH YCIyry MPeAOCTaBISIOTCS
B COOTBETCTBHM C CYIIECTBYIOIIMMH 3KOHOMHUYECKMMH BO3MOXKHOCTSIMHM rocyaapcTBa U 0e3
KaKMX-TMOO NpPU3HAKOB JMCKpPUMHHALMKM B HX JAocTynHocTH. [IpaBa rpaxkgaH B cdepe
3/IpaBOOXPAHEHHs aBTOP OOBEAMHSAET B IPYIIBI TAKUM 00pa3oM: IpaBO Ha 3/paBOOXpPAHEHUE U
paBHas JOCTYIHOCTb K 34PaBOOXPAHECHUIO; IIPABO HA TAPAHTUIO CTAHIApTa KadyecTBa; IPaBO HA
MH(pOpMaLIKIO; TPaBO Ha 3aLIUTY U IOCTYH K CY[y.

Kpome Toro, aBTop oOpaiiaeT BHUMaHUE€ Ha aKTyaJbHbIE BOIPOCHI TUIATHOCTU CQeEpbl
3/IpaBOOXPAHEHHUs], BOIIPOCHI CIIPABEUIMBOCTH PACHPENEICHUS PACXOJ0B MEXAY Pa3IMYHBIMU
CJIOSIMM HACEJICHUs C IO3UIMI INPAaBOBOIO PETYIMPOBAHMS, a TAKXKE IPOBOJMUT NApPAIIIENH C
3aKOHOJIaTeNIbHBIM OOecleueHueM ykazaHHoi npobiemaTiku B CrioBankoit PecriyOnmke.

ABTOp TNOAYEPKMBAET NPOTPECCUBHBIE TEHACHLMHM B CTpaHax 3anagHoi EBporbl
OTHOCHUTEIIBHO II€peX0oJla CHUCTEMBbI 3IPABOOXPAHEHUS OT IATEPHAIUCTUYECKONM MOJECIH K
MOJEIIN, KOTOpas MOAAEPKUBAET aBTOHOMHUIO U OTBETCTBEHHOCTH MALMEHTOB. B TO ke Bpems
aBTOp KOHCTaTHpYyeT, 4TO “000WTH” ATOT MIpOLECC, HAIpHUMEp, CIOCOOOM MPUHATUS HOBBIX
3aKOHOB B 00J1aCTH 3/IpaBOOXPAaHEHUS, MOXKHO JIMIIb YaCTUYHO.

B crarbe HaBogsATCS M 00OCHOBBIBAIOTCS Pl UACH aBTOpa OTHOCUTENIBLHO HAIpaBlIEeHUI
YCOBEPIICHCTBOBAHUSI ~ CHCTEMBbI  31paBooxpaHeHus Yemickoit  PecnyOnuku, KOTOphIE
HEOTHEMIIEMO CBA3aHbI C DKOHOMUUYECKMMH U COLUAIBHBIMU IIPABAaMU I'paKIaH
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The accumulated debt of the social health insurance scheme was over 9 billion CZK (360
million USD) in 2004. It is estimated to reach over 600 million USD at the end of 2005
and over 800 million CZK in of 2006. Debt at this level means that payments to health
facilities are on average 50 to 60 days overdue. This means that health facilities receive
money as late as three months after they have provided health care. Such a delay causes
major financial problems in all health facilities and, particularly, to independent doctors’
practices, and, consequently, leads to deteriorating standards of accessibility to health
care. Cit. id.
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The following history and development of the Czech health system is adopted from the
2005 Health Systems in Transition (HiT) Czech Republic report by the WHO European
Observatory on Health care Systems and from the publication Czech Health care System
— Delivery and Financing, Czech Association for Health Services Research, OECD Study
1999

2005 Health Systems in Transition (HiT) Czech Republic report by the WHO European
Observatory on Health Care Systems,
http://www.euro.who.int/observatory/Hits/20050623_1, last accessed on 10/05/2006
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The system proved itself reasonably effective in dealing with the post-war problems of
the early 1950s. During that time, a high infant mortality rate, tuberculosis, other serious
infections, and malnutrition diminished rapidly. By the beginning of the 1960s,
Czechoslovakia had very good health status in international terms. From the late 1960s,
these positive trends reached a turning point. Such a centralist and, in many cases, rigid
system was not able to respond to new health problems in a flexible manner, caused
mainly by the lifestyle of the population and by the environment. Thus, both the health
care system and health status indicators stagnated from the late 1960s to the late 1980s.
However, taking into account the limited resources, the health outcomes were not so bad;
in several indicators, such as neonatal mortality, the system performed relatively well.
There was no legal right to get information on medical alternatives; actually, the
physicians were taught that the patient is one who trusts, not the one who bears the
weight of knowing and making hard decisions. Therefore, most patients were quite
satisfied with the system. This belief was perhaps not wholly mistaken — the mandatory
prevention and rationing-out of cost-ineffective care kept the overall health outcomes
favorable despite the lack of available funding; in several indicators, such as neonatal
mortality, the system performed quite well even in comparison with Western states.

The term “under-the-table payments” has to be interpreted broadly in this context,
because the social capital of the patient played often a greater role than an actual financial
payment. Important features of the Socialist economy were regulated prices and absence
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of market. Because the government kept the regulated prices low, there was insufficient
supply of many goods and services. Therefore, various kinds of black market and
informal exchange flourished. On a small community level, being in charge of a local car
repair facility or grocery store brought with itself a control over access to faster car repair
services or imported fruits. Similarly, being a physician brought with itself a control over
access to better quality health care — which were often the “goods”, which were traded.
Therefore, the“payment” to a doctor could be in fact no payment at all but, instead, a
reference to someone who would recommend the doctor to the grocery store manager,
who will keep for him some spare bananas and oranges when they arrive in limited stock
before Christmas. These systems of ‘mutual help”, however, are not a distinct feature of
Socialist economies, but rather of any system that over-regulates the market. As such,
these under-the-table payments survived the democratic revolution and even now are
successfully used to bypass government regulation and avoid taxation. It seems that the
market always finds a way through.

The same was true in Slovakia. The new Constitution and Charter of Basic Rights and
Fundamental Freedoms were passed shortly after revolution, but before the former
Czechoslovakia split into two states. Both countries kept the Charter without any
changes.

Contributions are defined by law as a pre-tax percentage of wages, of which employees
pay 4.5% and employers 9% (13.5% altogether), with a ceiling on contributions. The
self-employed pay the same total percentage (i.e. 13.5%) but only on 35% of their profits.
There is also a legally defined minimum contribution for the self-employed, which may
be adjusted according to the inflation rate. This was approximately 40 USD per person
per month in 2004. Since almost 80% of the self-employed are not declaring any annual
profit, they only pay this minimum contribution. For the state-insured, the Ministry of
Finance contributes the same percentage (13.5%) from monthly minimal wage set by
statutory order; in 2003, it was approximately 20 USD per person per month.

The insurer is chosen by individuals (rather than by their employer) and the insured
person may change funds on an annual basis. There are now nine insurance funds, of
which the largest one, the General Health Insurance Fund, controls around 66% of
market. The insurance funds are legally required to insure any applicant. The General
Health Insurance Fund covers almost all of the state insured persons. Since the Czech
Republic is now a member of the European Union, those insured by Czech health
insurance funds are entitled to demand services in other European countries and vice
versa according to European law. Opting out of the insurance system is not permitted in
the Czech Republic.

Act 47/1997 Coll. On Public Health Insurance

Constitutional decision PI.US 35/95, Czech Constitutional Court

This right is a consequence of the primary European Communities law that stipulates free
movement of services. The primary European Communities law takes precedence over
national law of member states. Under the free movement of service rule, it is not possible
to service providers only due to the fact that they are from a different member state.
These brief visits are often accompanied by a prescription of a drug covered by the health
insurance, in order to make the patient believe that a sufficient level of care is provided.
Because the patient pays neither for the office visit nor for the prescription, the system
suffers from a massive over-use of drugs. A study by the Czech Health care Forum
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(www.czf.cz) discovered that at elderly patients in average 1,3 drug prescription is filled
per visit. That means that every time an elderly patient sees the doctor, she gets one and
sometimes two drugs prescribed.

The physicians are not required by law to provide a 24-hour emergency service and are
unwilling to do this service on a contract basis. The patients who need attention at night
have therefore rely on the emergency hospital service; in the Czech Republic, even the
emergency transportation is unpaid. Since the patients have a right of choice of health
care provider anyway, they sometimes ignore the general practitioners and go directly to
a specialist or to a hospital.

Act 1/1993 Coll., Czech Constitution, Article 10
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regard to the Application of Biology and Medicine: Convention on Human Rights and
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Act 2/1993 Coll., Charter of Fundamental Rights and Basic Freedoms of the Czech
Republic
Id., Article 31, second sentence
Id., Article 41
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Id., Article 4 paragraph 3
Biomedicine Convention, cit. supra., Article 3
Id., Article 4
Id., Article 5
Charter of Fundamental Rights and Basic Freedoms of the Czech Republic, cit. supra,,

Article 17

European Convention on Human Rights, cit. supra, Article 6

Biomedicine Convention, cit. supra., Article 23, 24 and 25
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Butterworths 2002, p. 305
This approach of course does not solve the problem completely; there is still a value
judgment in what constitutes a“quality life”. For critique, see id.

Old people have the ratio prescription/visit of 1.3; this means that on every visit an old
patient gets at least one prescription and some patients get two!

There are even cases of repeated admissions of notorious alcoholics to emergency
wards; perhaps the least favorite part of emergency ambulance night shifts is
transportation of aggressive alcoholics or people found unconscious on the streets
because of severe alcohol poisoning.

Only further research, however, will prove whether the patients forego unnecessary
services or vital prevention.

These cases might be also “rationed out” from the public system. Various views were
put forward in an interesting debate in the British Medical Journal on whether or not
coronary bypass surgery should be offered to smokers. Mason, J.K., McCall Smith, R.A.,
Laurie G.T.,“Law and Medical Ethics”, 6th edition, Butterworths 2002, see notes on p.
308
A textbook example of application of this theory is a situation when a company
concludes an independent contractor agreement with a worker who does not work on an
independent basis, instead of employment contract in order to bypass the labor law
employee protection provisions and/or tax regulation. Such contract has to be correctly
judged as an employment contract despite the parties™ attempt to pretend it is not one.

However, in reality, such prohibited contracts are only seldom prosecuted with any
success. The reason is that they are perceived as beneficial both by the buyers-patients
and sellers-providers, and both parties have an interest in keeping these contracts
unchallenged. Upon an investigation, it is therefore very hard to prove that the intent of
parties was to contract for a covered service unless one of the parties, usually the patient,
becomes really dissatisfied with the other party’s performance of the “real” contract
duties.

This perception may be incorrect, however; a recent IOM study shows that the medical
malpractice litigation costs less then 0,5% of the overall health care expenditure.
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