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1. Introduction:

Involuntary medical treatment may conflict with ngamodern legal systems
which give seniority, priority, special attentiomdalegal provisions to the human
rights and people autonomy.

Involuntary hospitalization of mentally ill patient which includes also
involuntary treatment is, allegedly, a much moreesebreech of human rights and
dignity, as it breeches not only the autonomy & gatient, but more so, his/her
freedom. The right for freedom and the basic righfree movement are essential
elements in all modern legal systems and are ceresidnajor social and legal values.
Consequently depravation of freedom and limitatioin the basic right to free
movement should be considered major breech of itotishal law according to all
major modern legal systems.

On the other hand, however, in the case of a mgnthpatient, who cannot
differentiate good from wrong or is totally incontpet to bear criminal
responsibility, however endangers his surroundarg¥or himself/herself, sometimes
there is no other way but to involuntary hospigland treat such person in a locked
psychiatric ward, with the hope that the treatnsdall bring the patient to some kind
or remission and reduce his\her dangerousnesdaidgrthere are times when there
is no other alternative for society to protect litssgainst a delusional paranoid
schizophrenic patient who truly believes that derfseople are chasing him/her and
have the intention and capability to harm or eviginhkn/her. His/her response may
be a "natural” one; try, in return, to harm evdhtkibse imaginary chasers.

In fact the problem of mentally ill people is a yaancient one and had been
dealt with by mankind since the very first day.dld times, mentally ill or "crazy"
"lunatic” people used to be at the lowest end dfietp and when performing
dangerous deeds or even when perceived by themowuings as potentially
dangerous, could find themselves incarcerated @p d@sements of old fortresses or
in deep caves until their anonymous death.

The 2d" century, however, especially the second part, gitbto many societies
the awareness for people's rights, especially ignéeck people, as reflected in
legislation of mental acts and statutory provisiondifferent legal systems.

As legislation is always hindering after events amfdrior to the reality in the
sense that even the best and widest statutory oo cannot cover the wide
spectrum of human behavior and cannot provide dohendividual case that may be
brought before the judiciary, there are many caisasthe judiciary has to decide on
cases that the statutory provisions did not fortecas



In such cases every judge or head of a statutebyin@l for involuntary
hospitalization, may use his/her own moral andcathvalues for decisions, whether
or not to deprive freedom of the mentally ill, ar énforce treatment, in individual
cases.

This paper shall address some of the ethical dilasnthat the judiciary may
have to cope with, when debating whether or notntmluntary hospitalize or
involuntary treat mentally ill patients.

As bioethics still poses more questions than giwsigight forward answers,
there may be quite a few questions still left op&ar reading this paper.

2. Statutory provisions for involuntary hospitatisa of mental patients.

Different legal systems have different statutoryvmsions for involuntary
admissions, hospitalizations and treatment of tleataily ill. In most western legal
systems the initial aim of the legislator is to darale between the goal to protect
society and the mentally ill himself against daiogeness to self or to others, vis-a-
vis the need to preserve the constitutional righitsevery person, including the
mentally ill, for freedom and autonomy.

We can find old English statutes from thé"k&ntury, such as the "Madhouse
act" of 1774 authorizing the royal college of ploymsns to grant licenses for houses
for the "lunatics". Managing such a "house" withadicense would cost the owner a
tremendous fine. Admission to a "madhouse” requicedification signed by a
doctor, and lists of detained residents becamdadlaifor public inspection. The old
English term used for a mental institution was "atin Asylums". The mid 19
century changed the statutory arrangement to thendty Act" of 1845 which
authorized the detention of "lunatics, idiots anetspns of unsound mind" in a
"madhouse”. This act together with additional cgwstatutes governed the treatment
— as much as we can call it a treatment in modermg — and the management of
mental institutions.

The above statutes were replaced toward the etfteafentury by the "Lunacy
Act" of 1890 which has set the procedures for iomtdry hospitalization by
specialized Justice of Peace or magistrate who haga authorized to issue such an
order for a period of one year, which later couddénewed.

The modern legislation in the Anglo-American leggétems as well as in many
of the continental ones, set conditions and pravigems for involuntary admissions
and hospitalizations of mentally ill patients, treae guided by the two, sometime
conflicting, interests; the aim to protect soci¢and the mental patients himself)
against the dangerous consequences of uncontdiedse phenomena vis-a-vis the
aim to protect the freedom and autonomy of the garison.

As the writer of this paper serves as chairman ehtal health statutory
tribunals for involuntary hospitalizations (in soroeuntries it may be referred to as



mental health courts), in Israel, the statutorywmions shall refer to the Israeli mental
act, as a model that has many common denomindtonsiany aspects, with the
statutory arrangement in many other countries.

The Israeli statute for The Treatment of The Mdwthil of 1991, provides for
the urgent involuntary admission of a mentallypérson, when he/she fulfills the
following terms:

1. He/she is diagnosed with a mental disease
2. His/her judgment is severely impaired
3. He/she may present immediate dangerousness farsehers.

The statute provides also for non urgent involuntamission of the mentally
ill, in which case the patient can appeal to ttaeusory tribunal before he is taken
against his will to the mental hospital. Such nogeat admission can take place
when the first two above terms are fulfilled, naynble person is mentally ill and, as a
result, his/her judgment is severely impaired, hmvethe additional terms should
fulfill any of the following criteria:

a. He/she may present non-immediate dangerousnessefioor others
(for instance a schizophrenic person who is very quiet and has no violent record who
starts verbal violence and expresses sever threats towards his family, or a sever
diabetic patient who refuses to take his medication due to paranoid delusions that his
doctors want to poison hinvher).

b. The person cannot take care of his/her own basidse

C. The person causes to his surrounding major andfiseym mental
suffering in a way that prevents his surroundingsifcarrying daily regular life.

d. The mentally ill person harms and damages sevevebperty (of self
or others).

The authority for the initial civil (contrary to ¢éhcriminal psychiatric admission
that shall be referred to later) involuntary adneiss(both, immediate or non-
immediate admissions) of a person who meets theeaboteria, is the hands of a
specialized senior psychiatrist whose authorityoisted in the above mental health
statute and his position is termed as "The DisB&jchiatrist”. In other legal systems
a hospital doctor, a social worker, or even a gobfficer may involuntarily admit a
person who is in a psychotic state, endangeringrogieople or self. The initial
admission order, be it the district psychiatristdrael or any other authorized person
in other legal system, is time limited and furthespital detention has to be approved
by the judiciary, be it a mental health court oy ather form of a statutory tribunals.

The patient himself can appeal against his/her lumtary admission or the
hospital request to prolong his/her detention &rttental health court or the statutory



tribunals. In some legal systems the patient maye hea second chance to appeal
against the tribunal decision by applying to thartof appeal and in some cases such
appeals shall be discussed also in a third routigeirsupreme Court.

The first judiciary instance, however, to decideettter or not to accept an
appeal of the patient against the medical decigianvoluntarily hospitalize him/her,
is the mental health court or, as it is in Isréled psychiatric statutory tribunal which
is termed as "The District Psychiatric Committeeagtordance with the Statute for
the Treatment of the Mentally III".

The chairman of the committee, or the judge indhse of the mental health
court, has to examine all evidence and circumstanoacerned with the involuntary
admission of the said appellant and decide wheadhemecessary medical and legal
terms have indeed been met to legally justify tiredd detention of the patient in the
closed psychiatric ward.

As above mentioned, such decision should take ¢otwsideration two major
conflicting interests — the safety of the patiemtd asociety versus the basic
constitutional right for freedom and autonomy. Atsme has to bear in mind that as
much as civil involuntary admissions are concerrted, subject is not a criminal
whose freedom can be deprived according to theiral law and he/she have never
been charged for breeching criminal codes. The wedgon for the act of involuntary
admission and detention of a patient in such psyahi ward, is the psychiatric
disease that causes the sick person to becomerdasder self or for others.

Therefore one can imagine that since the judiciargharge of involuntary
admissions is dealing with human suffering (boththe patient as well as his/her
surroundings) due to a mental disease, such jugioiay face quite a few situations
where, besides the simple or sometimes complicaeical findings, there are other
human considerations that complicate the judicediglon. Such situations create
bioethical dilemmas which call sometimes for cnaatiour of law decisions, in cases
where the statutory arrangements have not proviaiedince the legislator could not
envisage all varieties of human behavior, espsciatit behavior of mentally ill
patients.

3.Bioethical dilemmas in civil involuntary hospitadtion

One of the major areas in involuntary hospitalasi of mental patients that
present bioethical dilemmas to the judiciary is #rea of impaired judgment of
people whose diagnosis is not a strict mental dese®édut rather an emotional
disturbance, personality disorder, or any otherlb&hmal disorder which causes them
to behave in a way that endangers themselves ersoth



One of the situations which is not defined — acitmydo the DSM IV - as a
mental disease but rather as a behavioral disasdigre state of Anorexia Nervosa.
Anorexia, which is more prevalent in adolescent$ young women, is concerned to
be a dangerous state where young girls may stheradelves to death. Yet according
to the mostly accepted psychiatric classificationhe DSM IV — anorexia is not
defined as a psychiatric disease and is clasgiinelér eating disorders.

There is no dispute about the sever impairmenaddment of the anorectic, as
a girl who weighs only 33-35 Kg. may look in therrar and see an overweight lady
(and it's not a vision problem). Many of those gméfuse treatment, definitely not a
forced one. Yet when it comes to the question wblumtary admissions for treatment
of this life threatening condition, such act may fioentirely into the legal picture.
The reason for that is that most of the statutest thuthorize involuntary
hospitalization and forced treatment require thegt person shall be diagnosed as
suffering from a mental disease. As anorexia is defined as such in the mostly
acceptable clinical classification, the anorectitignt does not, allegedly, fulfill the
legal terms for an involuntary admission order.

When such an appeal comes to the mental healtmailmr mental health court,
and the anorectic gfrclaim$ against the forced treatment and the hospitahtiete
the judge has the option to take the strict apgradabsolute verbal adoption of the
law and decide to release the girl on the grourad $lne does not meet the legal
criteria for involuntary hospitalizatiénSuch a decision may by far endanger the girl's
life, as she'll most probably continue her obsesstarvation until body systems shall
suffer irreversible damage and collapse, so thaltl #mter a terminal phase.

On the other hand the judge can choose anotheymputecide to deny the girl's
appeal and approve the involuntary hospital desantiitial order, on the ground that
the sever impairment of judgment, though focuseg on the body image, can still
be considered a major psychiatric disturbancedtaatds the terms set by the law for
involuntary hospital confinement.

' DSM IV = The Diagnostic and Statistical Manual of Mental Disorders (DSM) is the standard

classification of mental disorders used by mental health professionals in the United States and is a
major source of reference in many other countries.

? Since the anorexia phenomena have a significant prevalence in young girls, the discussion shall refer
to a girl as a representing model of the syndrome.

* In most western legal systems the patients are represented before the mental health court or the
statutory tribunals, by lawyers from the legal aid, who are provided by the state. So in fact when
referring to appeals and claims of mental patients to be released from the hospital detention, it refers
usually to claims raised by the lawyer representing the patient.

The question whether or not anorexia is classified as a disease is relevant also for other legal areas,
such as medical care and insurance coverage, as some insurance companies refused to cover
treatment for anorexia, claiming it is not a disease but merely eating disorder.



My own approach in such cases is to look at thadbainical picture and judge
such cases in a functional way rather than to stt&gorically to DSM definitions.

The aim of the legislation is to save the mentdlllyvhose judgment is severely
impaired, from his/her self dangerousness. As amrepresents a severe damage to
judgment, it can be deducted that this is onehefdases the legislator had in mind
when giving the power to the authorities to invaarg hospitalize and treat such
patients who jeopardize their own life as well@spardizing the safety of others.

The dilemma of the judiciary in this cases is rdoteither in the legal nor in
the medical arena. Such a dilemma is a bioethiced which involves moral,
philosophical, educational and perhaps even relgivalues about the importance of
life and maybe even about the question whetherhigie a sacred value so that life
should be preserved at any cost, even when thempansolved does not want to
live®.

Indeed we can see different approaches of diffelegal systems and even
within the judiciary in such systems, regarding tight of society to paternalism over
the anorectic patient who endangers his/her lifeuth intended starvation. The law
in Israel is not clear enough in the definitionaomental diseadend indeed judges
can stick to the medical classification as expmdsethe DSM IV and hold that
anorexia is not a mental disease but merely angedisorder and release such girls to
die at home. Others may put heavier weigh on bic&ticonsiderations and hold that
the sever impairment in judgment, regarding thedybimage, entails a psychiatric
disorder and therefore deny the appeal and maithaifiorced treatment as a part of
the involuntary hospitalizatidn

The question of forced medical — even non psydhiatireatment on mentally
ill patients, may pose additional bioethical dileasrto the judiciary, especially for
treatment that are bound to a written and signéainmed consent. Such is the case of
a psychiatric patient in need for surgery or heralydis who refuses treatment due to

> It should be noted that in most of the cases the anorectic girls do not have the intention neither the
will to die. They want to correct their body image which looks too fat in their eyes and do not agree
that they can easily come to a no return point where the irreversible damage can turn into lethal
situation beyond their control.

® All the law requires is a "mental disease" without defining what is a disease or which kind of a
disease it meant or whether a mental disorder and different mental disturbances can also be
considered as included in the statute.

7 In fact when the tribunals or mental health courts find that the anorexia is a part of a broader
mental disease, they can always find medical and legal grounds to leave the patient in the involuntary
hospitalization and reject his/her motion. Also it is worth to mention that most of the appeal judges in
Israel found the legal construction to approve the hospital detention of the anorectic girls. One of the
judges, however, in the court of appeal did release anorectic girls from involuntary hospitalization and
as far as the author of this paper knows, at least one of those girls died later.



his/her paranoid ideas that the doctors want in t@adcurt him/her. Obviously the
outcome of failure to perform such surgery of heralydis can be severe jeopardy to
the patient life. A similar case can be envisagét & psychotic mother who comes
to the delivery room and the doctors diagnose al fdistress which could be
alleviated only by caesarian section surgery, lyetrhother to be, refuses to sign an
informed consent and refuses at all any surgicahwention.

It seems that in these cases there will be morelachand judiciary experts that
shall approve the forced medical intervention sithege is an obvious threat to life of
the patierft

The above cases that present life threateningtsitueo the psychiatric patients,
may lead to another bioethical dilemma of the jizhc presiding on involuntary
hospitalizations issues: the "normal” suicide.

According to many hospital protocols, in most of tountries, when a patient
is brought to the emergency department after aamgited suicide, the attending
psychiatrist is called for consultation to rule @upsychiatric disease or any other
mental disorder. In light of the imminent dangée tendency of many doctors is not
to take a chance and involuntary hospitalize thepg at least for a few days, so that
he/she could be treated - more importantly be sigegt — in a sheltered environment
that can prevent any further attempts.

When such a patient appeals to the judiciary ag#iesforced detention in the
hospital and is not found to be in an active pstichstate, it may pose a serious
bioethical dilemma to the presiding judiciary, esply when circumstances point
towards a further attempt. Take for instance theeaaf a financial breakdown or a
deep love disappointment when the person loosewdailation to live and even is
open enough to say so. He may also claim that éegsthe only owner of self and
own life and nobody has the right to enforce sufehdn him/her.

If the medical psychiatric examination of such &gyd, cannot reveal a clear
cut psychiatric diagnosis, than the judiciary i l&ith a heavy weight bioethical
dilemma, whether or not to approve further detentbthe potential, even imminent,
suicider in the sheltered closed psychiatric warndrenment.

Forced psychiatric treatment may pose anotherfgatoblems in the bioethical
field even in non life threatening situations, wh&uch treatments are defined as
special treatments that are bound to informed &rittonsent of the patient or his
guardian. Such is the case of ECTTake for instance a patient who is involuntary

& Or in the case of the mother to be, an obvious threat to the life of the fetus or an obvious threat to a
defect that shall make his/her life severely handicapped and miserable.

° ECT = Electro Convulsive Therapy which was given in the past mostly to depressed or bipolar
patients and nowadays is given also in psychotic diseases. Contrary to the past, this treatment is
performed nowadays under general anesthesia or at least under potent sedatives that cause



hospitalized due to severe drug resistant schizsp@iand the doctors believe that the
only way to stabilize his/her condition and bringnther to a certain degree of
remission that may enable him/her to get back tonablife, is through ECT. Yet the
patient refuses to sign the written consent andngasfficial guardian to substitute
his/her signature.

Indeed avoidance of the ECT treatment shall notaeger the patient's life,
however there is no question that the prolongatidnthe involuntary locked
psychiatric ward detention of that patient, is setving the patient benefit — the
contrary is true. The bioethical dilemma of theiguaty who may have to deal with
such question is obvious. Can we enforce patematia such patients that do not
understand that ECT treatment is for their own E&H8 Should we exercise that
paternalistic approach assuming that at the entieofday the patient may thank us
when he is released from hospital and back toregipus ("normal”??) life?

Here too, the judiciary may have two options:

1. Sticking to the regulations that call for writteonsent of the patient
and rule that forced ECT cannot be performed

2. Rule for involuntary ECT treatment as part of theoluntary detention
and other involuntary treatment modalities suchepatmay be treated with, while in
the forced hospital stay.

As we see it the dilemma is not only a legal on¢ tather a bioethical
dilemma®. The question here is to what extent should spa@eercise paternalism

complete amnesia of the event. Still this procedure is involved with significant fear by some patients
and sometimes it may have a negative — though mostly reversible - effect on memory.

1% fact we can broad this question to every case of children who refuse to get injections and the
parents hold them screaming while the nurse injects the drug. Here, too, the patient — the child -
does not understand that the treatment is for his/her own benefit and will get him out of his/her
diseased state. Indeed, for injections, not like for ECT, we do not need a written consent. However
any medical treatment needs the patient's consent which is usually a tacit consent given by behavior.
Still in the case of children the assumption is that their discretion and judgment regarding the medical
situation is impaired — hence the practice of paternalistic approach. Is it not — in analogy — similar to
the mental patient case???

' In two different court-of-appeal cases given recently in Israel, two judges gave opposite opinions.
In one case the presiding judge held that since the purpose of involuntary hospitalization is to treat
the patient — not just detain the patient in a locked psychiatric ward - ECT is one of the treatment
options. As much as the entire hospital stay and treatment can be carried out without and even
against the patient's will, so is also the ECT treatment. Another judge held that ECT is not just another
treatment since it calls for a written consent and therefore held that such treatment should not take
place without the written consent of the psychotic patient.

The outcome of such ruling is that the patient may stay almost indefinitely in the closed psychiatric
ward as his disease is not responsive to medications, his delusional and paranoid thoughts continue to
drive him into violence and his dangerousness continue to be in full strength.



over the mentally sick person. This is basicallpiaethical issue which involves
social and constitutional perceptions regardingliasic right for autonomy and the
guestion whether the autonomy of the twisted mirmsychiatric patient can be
considered a real autonomy.

4 Bioethical dilemmas in criminal involuntary hosization

The criminal involuntary admissions deal with thergon who committed a
criminal offense and when charged is found by caareither, due to mental disease,
not being able to differentiate between good ardldighe time of the offense and/or
is in such a dissociated state at the time of #aihg, that he is found incompetent to
stand trial.

In such a case the defendant is released fromraimésponsibility and is sent,
instead to prison, to a locked psychiatric wandtfeatment.

There are quite a few philosophical and bioethisales involved in such
involuntary hospital detention, since the moderaiagoerception is that the aim of
the detention is not for punishment, since the rafég had no real criminal
intention?.

On the other hand there is no social debate thaetyoshould be protected
against crimes even when the offenders are driygwsichotic states. Therefore there
is no debate whether or not to involuntary hospziéaand treat such persons, so as to
alleviate the threat from society.

One of the major dilemmas in the criminal involugthospital detention of the
mentally ill is the duration of such detention.

There are minor criminal offenses that bring a @mogs mental person to
hospital detention and even after a long period uelmlonger than the period of
prison he would have served if he was competestand trial — he is still psychotic
and still needs the sheltered environment of tbkdd psychiatric ward.

On the other hand there are cases of psychotiomeraho perform severe
crimes, such as murder or rape, who after a relgtishort period of involuntary
hospital detention, for which they have been serttyt a court order, are stabilized,
their delusions are not expressed anymore, theyotihear commanding voices and
their dangerousness, according to their treatingiptans is lessened to a degree that
the doctors recommend their release from hospital.

Some legal systems provide for such cases in ahedyenables the prosecution
to resume legal proceedings. This practice is és@iicespecially in cases when the

2 A basic requirement in the criminal law is that the offender has "Mens Rea", a bad thought or
criminal intention. Obviously no such Mens Rea can be referred to a person who is driven by mental
illness delusions to perform the offense he was charged for.



offender has been sane and competent at the tithe afiminal offense, but became
incompetent only at a later stage, towards thervegg of the trial.

However when dealing with the mentally ill thatthé time of the offense could not
differentiate between good and bad, the resumgtidegal proceedings shall not bear
any actual resultd

The question of the duration of hospital detentaina psychotic criminal
offender is basically a legal question however desl carry bioethical and
philosophical questions and dilemmas.

The legal philosophy and the modern social peroapis that the hospital
detention of the psychotic criminal, is not a siibst for punishment, since the
sickness is to blame-not the person.

On the other hand, if one of the reasons for ingmmsent of criminals is to give
the public peace of mifd by knowing that dangerous criminals are incareerat
behind closed bars, how come that a murderer astre@n walk free after a relatively
short hospital detention, only because his doatasaged to stabilized his disturbed
mind? How would the public be able to trust thealegystem when the hospital
detention model for psychotic criminals is in faatevolving door?

Another aspect of this dilemma is long hospitaledgbn periods for minor
offenders that would have been freed from prisamglago, had they been sane,
charged and sent to prison by court. In such ca$es the treating physicians find
that the person is still psychotic and may be demge he/she may spend very long
periods, maybe even many years, in hospital detentvhen such long periods have
no proportion to the severity — or "inseverity" ttloe offense.

Indeed different legal systems and courts deah wits questions and offered
different kinds of solutior!8. However since at the end of the day the indiidua

B Since he/she shall not bear in any case, any criminal liability, as there was no understanding or
discretion at the time of the offense.

" There are quite a few arguments in the basis of the rational for punishment of criminals, such as
discouraging future crimes and potential criminals, revenge, etc. However one of the major
arguments is to ensure peace of mind for society that dangerous criminals are kept away behind bars.

 The Israeli Supreme Court set the rule that the length of hospital detention of criminal offenders
should be proportionate to the severity of the offense. Still the court itself, when finding a defendant
not competent to stand trial, rules for psychiatric hospital detention but do no set the length of such
detention, which should be determined by the medical condition. That condition is examined
periodically by the mental health tribunal (court) which decides whether or not to prolong the
hospital detention.

Other legal systems provide different solutions, however all systems face bioethical dilemmas when
debating when to release a detained psychotic offender, due to the almost endless spectrum of
human variations of the clinical state and clinical evaluations of such mentally ill persons.



particularities and circumstances of a particukigmt may differ and vary from case
to case, there are still cases where the juditsaigced with such bioethical as well as
social and philosophical dilemmas when dealing whth question whether to prolong
the hospital detention of a minor offender or wketlo release from detention a
major offender after a short hospital stay, medelg to his/her medical improvement.

5.Conclusions:

This paper presents a sample of different bioetlddammas of the judiciary
when dealing with the question of involuntary heslpdetention.

As the spectrum of human variations of "normal" dsinand certainly of
"twisted" minds of psychiatric patients is so widleis easy to understand that the
spectrum of bioethical dilemmas shall be a veryengdectrum as well.

Bioethics is one of the areas where there may be mestions than answers,
as the different considerations involve moral, pead, educational, cultural and
religious values.

One of the most important aspects of bioethichésability to recognize and
identify the problematic areas and act with fuldarstanding and empathy towards
the feelings and values of the other person.

Understanding the dilemmas shall not cause suemdilas to vanish and they
shall continue to follow us as long as mankindexit

However by understanding the dilemmas, the judycmesiding in psychiatric
cases — both mental health court and statutoryridls as well as appeal courts - may
alleviate some of the harsh consequences of fatjafjs on the psychiatric patients.



